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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
Were the Findings of the Industrial Commission 
wherein it found that a compensable industrial accident had 
occurred within the meaning of Section 35-1-45, Utah Code 
Annotated, supported by evidence produced at the hearing 
thereon? 
DETERMINATIVE STATUTES 
Section 35-1-45, Utah Code Annotated: Compensation for 
Industrial Accidents To Be Paid: 
Every employee mentioned in Section 35-1-43 who is 
injured, and the defendants of any such employee who is 
killed, by accident arising out of or in the course of his 
employment, wherever such injury occurred, if the accident 
was not purposely self-inflicted, shall be paid compensation 
for loss sustained.... 
iv 
STATEMENT OF THE CASE 
Statement of the Nature of the Case 
This is a petition for review of the final order of 
the Board of Review of the Industrial. Commission of Utah, 
which order is the Denial of Motion for Review, R. at 432. 
Said order, in denying petitioner's Motion for Review, 
affirmed and adopted the Findings of Fact, Conclusions of Law 
and Order of Administrative Law Judge KEITH E. SOHM, dated 
November 5, 1984, that respondent, KIMBAL, suffered an injury 
by "accident arising out of or in the course of his 
employment" with petitioner, and should be compensated 
pursuant to the terms of §35-1-45, Utah Code Annotated. 
Disposition in the Administrative Hearing 
On February 5, 1985, the Board of Review of the 
Industrial Commission of Utah affirmed a prior Order of an 
Administrative Law Judge that respondent KIMBAL had suffered 
an injury, within the meaning of Section 35-1-45 Utah Code 
Annotated, while employed by petitioner. In so affirming, 
the Board of Review adopted the Findings of Fact, Conclusions 
of Law and Order previously entered, R. at 411-415. 
Statement of Fact 
The respondent, at the time of the injury, was 
employed in full-time work with Kimbal Storm Windows, earning 
approximately $1,200.00 per month. On June 19, 1982, at 
approximately 2 a.m., respondent was engaged in his part-time 
employment with the appellant, BIGFOOT'S, Inc., which is a 
beer bar located in Ogden, Weber County, Utah. At the time 
the accident occurred, the bar had closed for the night and 
the respondent was assisting others in moving cases of beer 
from a side room into a walk-in cooler. This was 
accomplished by the respondent picking cases of beer up from 
the floor in a bent-over position, and while still bent over, 
swinging them to the next individual who shuffled them on to 
the cooler. When reaching for the last case, the respondent 
had to reach over one case and in the process of lifting and 
swinging, felt a sharp pain in the lower back at about the 
belt line. As he stood up, the pain radiated down to the 
left leg. He discontinued work that evening and returned to 
bed early Sunday morning. The next morning, in getting out 
of bed, he felt the sharp pain down his left leg and his left 
leg gave way. Although it was Sunday, a chiropractor friend 
examined him briefly and on Monday, he was examined by 
Dr. Lane, another chiropractor who followed the examination 
with adjustment. 
The respondent tried about three chiropractic 
visits but each visit made him nauseated and did not produce 
any improvement and therefore, respondent went to his general 
practitioner, Dr. Hyde, and was then eventually referred to 
Dr. Church, a neurosurgeon. Conservative treatment was tried 
including therapy and traction for a month or so and when 
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that did not produce results, the respondent underwent 
surgery for a herniated disc. The respondent did not work at 
either of his jobs from June 19, 1982, until the 1st day of 
November, 1982, when he commenced doing some supervisory work 
for his father in the storm window business. He was not 
released by his doctor to return to work until February, 
1983, still with some restrictions from heaving lifting. 
The respondent filed a claim for compensation with 
the Industrial Commission, The appellant admitted that the 
respondent had suffered an injury resulting in the back 
surgery, but denies that the injury had taken place during 
the course of employment, It was further stipulated that the 
appellant failed to carry Workmen's Compensation insurance in 
accordance with State Law, A hearing was convened before the 
Utah State Industrial Commission at their hearing room, 160 
East 300 South, Salt Lake City, Utah, on May 7, 1984, at 1 
p.m. pursuant to Order and Notice of the Commission. The 
Honorable KEITH E. SOHM, Administrative Law Judge, presided. 
The respondent was present and represented by STEPHEN W. 
FARR, his attorney. The appellant was not present but was 
represented by RAY STODDARD, who appeared for DAVID J. 
KNOWLTON, the attorney of record for the appellant. 
At the conclusion of the hearing, the 
Administrative Law Judge found that the respondent was 
injured during the course of his employment with the 
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appellant company, and that the incident was an accident as 
defined by the Workmen's Compensation Act, which entitles the 
respondent to recover from the appellant's Workmen's 
Compensation Benefits. The Administrative Law Judge further 
found that the appellant apparently did not have Workmen's 
Compensation at the time and therefore, the company itself 
was liable for payment of the respondent's Workmen's 
Compensation Benefits. The Administrative Law Judge further 
found that the applicant was earning $1,200.00 per month or 
$277.00 per week from his job at Kimbal's Storm Windows and 
earning $70.00 per month or $16.00 per week from the 
appellant company for a total of $293.00 per week. Based 
upon those earnings and the number of dependents claimed by 
the respondent, the Administrative Law Judge made the 
following Order: Temporary total disability compensation 
award - $3,810.50; Medical costs - $6,114.76; Attorney's fees 
- $862.00; Permanent Partial Disability Award was not made at 
this point in time because of a referral to the medical 
panel. 
Following the conclusion of the March 7, 1984, 
hearing, the appellant filed a request to reopen the hearing 
on the basis that it had newly discovered evidence that was 
not, and could not have been discovered through the exercise 
of reasonable diligence in time to have said evidence 
presented at the March hearing. Accordingly, a further 
-4-
hearing was scheduled and said hearing was commenced on or 
about September 27, 1984, at the McKay Dee Hospital in Ogden, 
Utah. Approximately ten (10) people testified at that 
hearing including six (6) medical doctors and doctors of 
chiropractic medicine. 
At the conclusion of the evidence, the Court made 
its Order dated November 5, 1984, which essentially upheld 
its previous award of temporary total disability and medical 
costs attributable to the accident and awarded an additional 
amount of approximately $6,000.00 to the respondent as and 
for a permanent partial disability award. 
The appellant filed a Petition for Review before 
the entire Commission which Petition for Review was denied by 
Commissioners STEVEN M. HADLEY, WALTER T. AXLEGARD, and 
LENICE L. NIELSEN, by document dated February 5, 1985. From 
that denial of Motion for Review, the appellant petitions 
this Court to review all of the proceedings before the 
Industrial Commission. 
As set forth in the appellant's docketing 
statement, appellant asserts that the Industrial Commission 
acted arbitrarily and capriciously in adopting the medical 
panel's report and further that the Industrial Commission 
acted arbitrarily and capriciously in adopting the 
Administrative Law Judge's Decision with respect to the 
respondent having suffered a compensable injury. 
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The appellant has had two full hearings on this 
matter before the Administrative Law Judge of the Industrial 
Commission and has had each of these decisions reviewed by 
the entire Commission. The appellant has had adequate 
opportunity to present all evidence and facts and to present 
evidence in support of its position in the matter. 
SUMMARY OF ARGUMENT 
That the decision of the Administrative Law Judge 
finding an industrial accident within the meaning of Section 
35-1-45 Utah Code Annotated, was supported by evidence and 
was accordingly neither arbitrary nor capricious. Counsel 
will further argue that the recommendation of the medical 
panel was supported by the evidence presented and that the 
decision of the Administrative Law Judge should be upheld. 
ARGUMENT 
POINT I: APPELLATE COURT WILL NOT DISTURB THE 
FINDINGS OF THE TRIAL COURT UNLESS THE COURT HAS 
MISAPPLIED PROVEN FACTS AND MADE FINDINGS CLEARLY 
AGAINST THE WEIGHT OF THE EVIDENCE. 
An appellate court should not reverse a trial court 
when the evidence is such as to sustain the findings made and 
the judgment rendered is based upon the facts found and is in 
accordance with the law of the case. Branch v. Western 
Factors, Inc., (Utah 1972) 502 P. 2d 570 28 Ut. 2d 361. In 
Hopkins v. Wardley Corporation, (Utah 1980) 611 P. 2d 1204, 
the Utah Supreme Court found that where a trial court's 
findings are supported by substantial credible evidence, they 
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will not be disturbed on appeal. In the case at bar, the 
Administrative Law Judge heard the case on two separate 
occasions. The judge was the sole trier of fact, and as 
such, weighed the reliability and credibility of the 
evidence, both documentary and testimonial. The judge had 
the opportunity to examine the witnesses as to their candor 
and credibility while on the witness stand. Because of the 
advantageous position of the trial court, and with respect to 
the credibility and believablity of the evidence, all 
reasonable inferences must be taken in favor of supporting 
the findings of fact of the trial court. Where there is 
comment and evidence to justify the trial court ruling, the 
appellate court should not reverse the judgment unless there 
are errors involved which require reversal as a matter of 
law. Parker v. Telegift International, Inc. (Utah 1973) 505 
P. 2d 201 29 Utah 2d 87. 
It is the trial judges prerogative to find facts 
including judging credibility of witnesses and evidence and 
drawing whatever inferences that may be fairly derived 
therefrom, and the Supreme Court on review surveys evidence 
in light favorable to the findings, whichever party they may 
favor, and findings will not be disturbed if they are 
supported by substantial evidence. Bramel v. Utah State Road 
Commission, (Utah 1970) 465 P. 2d 534, 24 Utah 2d 50. Where 
it is the appellant's position that the trial court erred in 
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refusing to make certain findings essential to its right to 
recover, and it insists that the evidence compels such 
findings, the appellant is obliged to show that there is 
credible and uncontradicted evidence which proves those 
contended facts with such certainty that all reasonable minds 
must so find; conversely, if there is any reasonable basis, 
either in the evidence or from the lack of evidence, upon 
which reasonable minds might conclude that they are not so 
convinced by the preponderance of the evidence, then the 
findings should not be overturned. First Western Fidelity v. 
Gibbons & Reed Co., (Utah 1971) 492 P. 2d 132 28 Utah 2d. 1. 
When the trial judge has made findings of fact and entered a 
judgment thereon, they are entitled to presumption of 
correctness, and on appeal, the evidence will be surveyed in 
light favorable to them and they will not be overturned if 
there is any reasonable basis and evidence to support them. 
Sullivan v. Turner, (Utah 1968) 448 P. 2d 907 22 Utah 2d 85. 
In the case of Hanover, Ltd. v. Fields, (Utah 1977) 
568 P. 2d 751, the Court ruled that the Supreme Court was 
constrained to look at the whole of evidence in light 
favorable to the trial Court's findings, including any fair 
inferences to be drawn from evidence and all circumstances 
shown and the trial court1s findings would not be disturbed 
unless evidence was such that all reasonable minds would be 
persuaded to the contrary. An inquiry made by the appellate 
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court in this matter should be limited to one of whether the 
record contains evidence which reasonable minds might accept 
as adequate to support the findings challenged. This record 
includes conflicting believable evidence, that conflict is to 
be resolved not by the Court appeals, but by the trial court 
which may choose to weigh the evidence as it sees fit. In 
the case at bar, the trial court heard conflicting testimony 
from both sides. The trial court weighed the credibility of 
the evidence and of the testimony of the witnesses on both 
sides, and after being fully advised entered its Findings of 
Fact, Conclusions of Law, and Judgment. See Findings of 
Fact, Conclusions of Law, and Judgment. The Findings and 
Judgment of the trial court should not be disturbed on appeal 
if there exists any substantial evidence in the record in 
support of its conclusions. Town and Country Disposal, Inc. 
v. Martin, (Utah 1977) 563 P. 2d. 
CONCLUSION 
In the case at bar, there is nothing to indicate 
that Judge KEITH E. SOHM abused his discretion in making his 
findings after hearing and weighing all the evidence. The 
trial court was not convinced by the appellant's case. There 
is substantial evidence furnishing a reasonable basis in 
support of the lower Court's findings, and when evidence is 
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viewed most favorable to those findings, judgment based 
thereon must be affirmed. 
RESPECTFULLY SUBMITTED this /(£ day of September, 
1985. 
% « & ( & # 
STEPHEN W. FARR 
Attorney for Respondent 
BRET D. KIMBAL 
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